Supreme Court adopted a further Resolution 'On application of the ECHR by the courts of general jurisdiction. ' (Supreme Court 2013) .
These resolutions are binding on all the lower courts, and firmly entrench the Convention and its jurisprudence in Russian law. The Constitutional Court regularly refers to both in its judgments.
Mr Zorkin and sovereignty
Valeriy Zorkin was an early participant in debates about "sovereignty". Indeed, he can be said to be one of the progenitors of the phrase "sovereign democracy". On 17 November 2006 he participated and led in a discussion on "The sovereign state in conditions of globalisation: democracy and national identity", together with leading intellectual and scholarly figures -and Vladislav Surkov. This discussion is published in Surkov's 2008 collection Teksty 1997 -2007 . (Surkov 2008) This round table discussion followed publication on 22 August 2004 of Zorkin's article "Apology for the Westphalian system" in Rossiyskaya Gazeta. (Zorkin 2004) . Zorkin declared at the discussion's conclusion that "From this point of view Russian democracy -is sovereign, and the sovereignty of the Russian state -is democratic… Precisely for this reason in the globalising world the defence of the interests of the state demands the uniting and not the breaking up of sovereignties."
An adverse ruling at Strasbourg
Matters came to a head for Zorkin some years later, in the context of a ruling of the Strasbourg Court.
On 7 October 2010 the Chamber of the ECtHR gave judgment in the case of Konstantin Markin v Russia, a controversial case concerning violations of Article 14 (discrimination) with Article 8 (respect for family and private life), denying a serving male officer leave to look after his children which would have been available to a female officer. 1 The Chamber strongly criticised the ruling of 15 January 2009 of the Constitutional Court of the Russian Federation (CCRF).
The legal significance of the word "sovereignty" in Russia was further emphasised on 29
October 2010 when Mr Zorkin published a long article in the Rossiyskaya Gazeta entitled "The limit of compromise", expressing defiance of the European Court of Human Rights.
(Zorkin 2010)
Zorkin argued (I have highlighted the repetitive use of the word "sovereignty"):
"The principles of state sovereignty and the supremacy of the Constitution in the legal system of Russia lie at the foundation of its constitutional system. The Convention as an international treaty of Russia is a component part of its legal system, but it is not higher than the Constitution…. Each decision of the European Court is not only a legal but a political act. When such as decision is taken in the interests of the protection of the rights and freedoms of the citizen and the development of our country, Russia will always precisely obey it. But when it or another decision of the Strasbourg court is doubtful from the point of view of the goal of the European Convention on Human Rights and moreover in a direct fashion concerns national sovereignty, and fundamental constitutional principles, Russia has the right to work out a defence mechanism against such decisions. As the Constitutional Court puts it, the Basic Law -the German Constitution -has not taken the greatest possible steps in opening itself to international-law connections. The greatest possible step would have been to endow international agreements and other international law with the status of constitutional law -or an even higher status -and thereby to reduce to a minimum or even exclude the possibility of conflict between national and international law. This step has not been taken in Germanyneither generally nor with respect to the Convention in particular. The Convention has only been given the status of a normal federal statute. Accordingly, there is the possibility of conflict between the Convention and higher-ranking domestic law, and the Constitutional Court has made it clear that in the event of such a conflict, it is the Constitution -not the conflicting international agreement -which German Courts would have to apply.
The Görgülü decision dwells on the issue of conflict at some length and insists on the national sovereignty which the German state has reserved by not submitting to international law unconditionally. On an atmospherical level, this has probably contributed to the impression that the Constitutional Court is questioning the authority of the Convention or even seeking conflict with the ECtHR. Sticking to the hard legal doctrines set out in the decision, however, you will find that there is little to worry about. By stressing the obligation of all German Courts, including the CCt, to interpret not only ordinary law, but also constitutional law in accordance with the Convention as read by the ECtHR, and by stating that in a case of failure by a court of ordinary jurisdiction to take due account of a decision of the ECtHR, the party concerned may take this to the Constitutional Court as a violation of the relevant constitutional right, the decision even enhances and strengthens the role of the Convention in German Law.
This was also the position taken by the German judge at Strasbourg, Angelika Nussberger, in her response to Mr Zorkin at the St Petersburg Forum in November 2010. 7 Zorkin said that he took the idea that the CC could block decisions of the ECtHR from the German legal system.
However, Angelika Nussberger, who was elected as the Strasbourg judge from Germany on 1 January 2011, answered that "Germany not only recognises the obligatoriness of decisions of the ECtHR, but also executes them, regardless of whether they cause dissatisfaction in German society."
Polemicising with Zorkin, she recalled Article 27 of the Vienna Convention, according to which a state cannot not execute international treaties, by referring to internal legislation.
Zorkin reacted toughly. He said that in distinction from Germany, "we proceed from the fact that a decision of the ECtHR can be executed only within limits. We gave the authority to Ivanov and other senior judges propose "defending sovereignty" from the London and other foreign courts.
Ivanov wants not simply to overrule in Russia their decisions, but even to confiscate the property of companies and persons who run to foreign courts, and to refuse the foreign judges entry to Russia. The judicial claims of foreigners against Russians, accusing them of corruption, Ivanov considers to be an "abuse of law" and he demands that Russian courts be given the possibility of overruling such decisions. And this is in a situation in which foreign investors are not standing in line at the Kremlin, and the flight of capital grows, and Russian entrepreneurs hold all their interests offshore.
D. Afanasiev of the leading lawyers firm "Yegorov, Puginskiy, Afanasiev and Partners" not long ago asserted that not more than 10% of significant deals are concluded in the Russian jurisdiction, and that businessmen prefer English law as the proper law of the contract. The Chairman of the Duma Committee for Economic Policy Ye. Fyodorov recognises that 95% of the largest Russian firms are to be found in foreign jurisdictions.
Mr Zorkin publishes again
Indeed, on 16 May 2012, Mr Zorkin published again in the Rossiyskaya Gazeta -a long (more than 7,000 words) essay entitled "The supremacy of law and the imperative of security" (Zorkin 2012 ). Mr Zorkin started by presenting his account of the supremacy of law, which was the supremacy of human rights, as set out in Article 2 of the 1993
Constitution of the Russian Federation:
Article 2
Man, his rights and freedoms are the supreme value. The recognition, observance and protection of the rights and freedoms of man and citizen shall be the obligation of the State. … within the one-sided concept of "liberalisation of democracy there is more and more to be found a priority of the minority over the majority. This tendency is especially apparent in the USA and a number of countries of Western Europe, where for some time now they argue that the protection of minority rights must become the fundamental task of key legal institutions which regulate the life of society. And they say this in such a way that in fact signifies the right of the minority to aggressive propaganda of its values, norms and way of life.
This tendency was exemplified by such human rights organisations as Amnesty International and Freedom House which propagate the assertion that to the extent that the self-expression of the person is one of the highest freedoms, this freedom is acceptable even when it shocks, discredits, and defames other people.
Mr Zorkin also saw dangers in the process of formation of a unified legal space within the Council of Europe, in which the key player is the European Court of Human Rights.
In their desire to take on themselves the function of "norm control" on the quality of national legislation, they turn, in this way, into a general European legislator.
He further pointed out that if the Strasbourg court is now a legislator, there is no general European system of checks and balances.
This led Mr Zorkin into a discussion -of sovereignty once more.
I consider very dangerous the assertion, popular nowadays, that the withdrawal from or even rejection of the principle of state sovereignty is a movement to the side of disintegration of world society. On the contrary, we must try to prove that it is the only means of guaranteeing security and the protection of human rights in conditions of globalisation, when the national state only is capable of resolving these tasks.
In Mr Zorkin's view, the UN itself exists only thanks to the will of sovereign states which decided to create the UN in the aftermath of WWIY. He insists that the concept of state sovereignty, starting with Westphalia, lies at the foundation of the supremacy of national constitutions in the legal system. This is the only basis for a person-centred system of international law.
According to Mr Zorkin, the most active idea for "wiping out" state sovereignty is developed by lawyers who support a relation between international and national law, a concept which can be called "radical legal monism". They consider that it is essential to create a global legal system in which international law will have absolute priority over national legal norms and over the national legal system as a whole, including the constitution. Mr Zorkin considered this either to be very short-sighted or a provocation.
His conclusion was that the most important step in improving the system of international law will be to make the formulation of the basic documents of the UN more precise, defining legal boundaries and the relation and hierarchy of basic concepts such as sovereignty, non-interference in the internal affairs of sovereign states, territorial integrity, the right of nations to self-determination, the protection of human rights and so on. This is not so far at all from the Soviet conception of international law.
Markin v Russia in the Grand Chamber
However, before the confrontation between Strasbourg and St Petersburg had the chance to really come to a head, the Markin case was referred at Russia's request to the Grand Chamber of the ECtHR, and on 22 March 2012 the Chamber's judgment was upheld, but this time with no overt criticism of the Constitutional Court. …there is definitely not a conflict between the Russian Constitutional Court and the ECtHR, there is only a violation of the Convention, as correctly interpreted by the ECtHR. I note that the Russian government at the hearing before the Grand Chamber wholly reasonably did not put forward arguments as to "interference with internal affairs" or "violation of sovereignty": such arguments would have been rejected. In my opinion, the Russian Constitutional Court chose optimal solutions and very appropriate ones, as I have already said, from a legal point of view. You suggested an appropriate way of implementing decisions of the European Court, which will not lead to distortion of provisions of the Russian Constitution.
Conclusion -an end to the discussion of "sovereignty"?
Like the German Constitutional Court, the CCRF had taken a pragmatic approach. It held that if provisions of Russian law impeached by the ECtHR are found to be consistent with the Constitution, then the issue must be referred to the CCRF, which will determine possible constitutional means of implementation of the judgment of the ECtHR. Outright refusal to obey the judgment of the ECtHR was ruled out. As Mishina added (Mishina 2013 And Markin got his leave, and was paid compensation.
